5 November 11. 1769. 
ANSWERS 
FOR | „ 


ELIZABETH MUDIE. Sli ef Doctor Ronnr 
SMITH of Forret, | 


TO THE 


PETITION of WILLIAM SMITH, only ſon. of che 
_ » ſaid Doctor RoBERT SMITH... 


in a law-ſvit with her only child, more eſpecially as in 
her own defence, from the method the petitioner hath 
choſen to treat his cauſe, ſhe muſt expoſe to public view 
ſome particulars relative to the young man, which, in the 
tenderneſs of a mother, ſhe could have withed to draw a 
veil over. She hath indeed done every thing in her power 
to avoid a judicial queſtion ; but as her fon has been ſo ill 
adviſed as to perſiſt in this proceſs he has begun, ſhe is now 
under the neceſſity of laying her caſe before your Lordſhips, 
and of explaining facts much more fully than the petitioner 

hath choſen to do, Bs 


1 gives the reſpondent much pain to find herſelf engaged 


A The 
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The reſpondent was the eldeſt of three heirs-portioners 


of the eſtate of Arbikie, and was provided by her father 
to a portion of 16,000 merks more than her youngeſt ſiſter. 


Sept. 2. 
1736. 


This, with other funds ſhe was poſſeſſed of, amounted to a 
very large ſum, tho', while the lands continued unſold, the 
preciſe extent thereof could not be aſcertained. 

In the year 1736, the reſpondent (her father being then 
dead) entered into a contract of marriage with Doctor 
Smith, afterwards her huſband. By this contract the Doc- 
tor obliges himſelf, © To provide, and have in readineſs, of his 


own proper means and effects, all and hail the ſum of 
4 


* the ſame, with the ſum of 30, ooo merks, Scots money, 


being the ſaid Mis Elizabeth Mudlie's portion, made over 
to him in manner after expreſſed, making in all 50,000 
merks, money foreſaid, upon land, bond, or other ſuffi - 
cient ſecurity, and to take the rights and ſecurities of the 
ſame conceived in favour of himſelf and the ſaid Mrs 
Elizabeth Moodie, his promiſed ſpouſe, and longeſt liver of 
them two, in liferent for her liferent- uſe allenarly, and to the 
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* heirs and bairns to be procreated betwixt them in fee, in 


& caſe there {hall be three or more exiſting at the time of the 
« diſſolution of the marriage; and in the event that there ſhall be 
« only one or two children exiſting at the time foreſaid, then, 
% and in that caſe, the ſaid Mr Robert Smith is only bound 


« and obliged to make payment to them of the reſpective 
„ ſums of money aftermentioned, to wit, of the ſum of 
t 40,000 merks, in caſe there ſhall be two, and, if only one, 


% the ſum of 30,000 merks, money foreſaid. In either of 


% two which laſt events abovementioned, it {hall be in the 


power of the ſurvivor of the ſaid Yr Robert Smith, and Mrs 


By this contract, in ſecurity and ſatis faction of the foreſaid 
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e Elizabech Mudie, to diſpoſe of, and make over the 


balance of their conjunct ſtock, over and above what 
te is provided for the ſaids children, as they ſhall think fit.“ 


ſum 


20,000 merks, Scots money, and to lend out and beſtow 


41 


ſum of 30,000 merks, the reſpondent makes over her third 
ſhare of the lands of Arbikie, with the exception of Lady 
Arbikie's liferent, and her third ſhare of an heritable bond 
for the ſum of 23000 merks, with ſundry other ſums parti- 
cularly therein mentioned. 

Both parties intended that e joint ſtock ſhould be laid 
out om a purchaſe of lands, as ſoon as convenient: But the 
Doctor's funds were . hands that they could not be 
eaſily raiſed, and the lands of Arbikie were not as yet ſold. 
This retarded any purchaſe for ſome time. 

As there was, however, immediate occaſion for money, 
to purchaſe cloaths and other neceſſaries for the marriage, 
and alſo for buying houſhold- furniture, &c. the Doctor's 
funds being in the ſituation already mentioned, recourſe 
was had to the ſeparate funds of the reſpondent, which were 
lent to the Doctor on a promiſe of being replaced, and ap- 
plied by him to thoſe purpoſes. 

Ihe Poctor at laſt having got the command of his funds, 
in June 1729, a convenient purchaſe offered, viz. the 
lands of Forret, which were purchaſed by the Doctor at 


the price of 50,300 merks, which, together with the ex- 


pence of the ſale, making up titles, &c. made them amount 
to about 52,000 merks, a ſum exceeding the joint ſtock by 
2000 merks. Theſe lands were taken to the Doctor, and 
the reſpondent in conjunct fee and liferent, and the Doctor's 
heirs in fee. 

The lands of Arbikie remained ſtill h and therefore, 
in paying the price of the lands of Forret, recourſe was again 
had to the reſpondent's ſeparate funds which were to be re- 
placed after the ſale of Arbikie. 

At laſt, in July 1743, the lands of Arbikie were expoſed 
to private roup, among the three heirs portioners, they were 
purchated by Anne IVioodie the youngeſt filter, who was 


the higheſt offerer, who, together with Robert Stephen her 


huſband, and her uncle Craigo, granted bond to the re- 
ſpondent 
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ſpondent, obliging themſelves to pay to Lady Arbikie, during 
her life, the third part of her liferent, and to pay the ſum 


retained for anſwering thereof to the reſpondent at the firſt 


term after the lady's death ; as alſo to pay to the reſpon- 
dent her third !hare of the unliferented part of the price, 
at Whitſunday 1744- | 

Doctor Smith kept no regular books or accounts: It is 
impoſſible therefore to give ſo plain and connected an ac-- 


count of his tranſactions, as might have been given, had he 


leftiſuch documents or authorities: He made, however, many 
holograph jottings on the backs of old letters, and other 
looſe papers, not only of the tranſactions relative to his own 


funds, but of thoſe belonging to his brothers and fiſter. 


When theſe were reckoned of no further uſe, they were croſ- 
ſed and ſcored, or deſtroyed. Such of them as are extant 
have been produced in proceſs, and from thence the reſpon- 


dent is enabled to give the following account of his tranſ- 


actions. 5 | 
When the unliferented part of the price of Arbikie was 
paid, it was lent out on bills to Mr Alexander F rſkine and 
others. At Whitſunday 1748 further ſums were lent to 
Mr Erſkine, the whole amounting to 340 l. ſterling, - for 
which he granted bond, bearing annualrent from Whitſun- 
day 1748. The jottings bear, The bond is payable to my wife,” 
i. e. the reſpondent. By another jotting, it is ſaid, 1748, 
* November 10. Lord Airly paid his bond, and one year 
© and a quarter's intereſt due on it, by his factor Mr 
© Duncan Shaw.” This jotting is on a letter from Mr Ogil- 
vie of Airly, dated 5th Auguſt 1746, which mentions 
200 l. Scots, as one year's intereſt of the ſum due by him; 
conſequently the principal muſt have been 4ooo l. or 
6000 merks: And the jotting immediately following rhe 


one laſt mentioned, is in theſe words: © 1748, November 12. 


Mr James Hay writer in Edinburgh granted bill to my wife 
© payable at Whitſunday next, for this 6000 merks, with 
one half year's annualrent ;* and immediately after, 


* 1749, 
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1740 May 12. Mr Tames Hay payed his bill for the 6:09 


te merks, with one half year's annualrent due on it.” The 
paper containing the Jaſt of theſe holograph jottings now ex- 


tant begins thus, © Montroſe, May 24 1750, Papers in my 


« wife's cuſtody.” This contains a note of five bills due by 
different perſons, and a bond due by the town of Aberbro- 
thock, amounting in all to L. 508: 4: 512. So far as the 
reſpondent knows and can recollect, all theſe were uplifted 
during Doctor Smith's life, excepting a bill of L. 51: 5: © 
ſterling due by James Ford, a bill of L 105 : o: o ſterling 
due by James Gardine, and the bond due by the town cf 


Aberbrothock, for 4oco merks, which laſt is ſüll reſting. 


At Whitſunday 1749, Doctor Smith bought a houle in 


Montroſe, with the pertinents, at the price of 6000 merks, 


and took the rights thereof to himſelf and the reſpondent 
in conjunct fee and liferent, This houſe is ſtill poſſeſſed by 


the reſpondent. 


Buy an account fitted between Doctor Smith and Mr James 


Hay, of date 2oth September 1750, Mr Hay takes credit 


for 3001, Sterling, lent to the Earl of Traquair and Mr 
Maxwell of Nithſdale per bond payable to the reſpondent, 
bearing intereſt from Whitſunday 1750. 

Some years before his death, Doctor Smith granted a 
bond of annuity to his ſiſter Mrs MfKenzie, which is ſtill a 
ſubſiſting burden on the eſtate, as is allo Lady Arbikie's 
literent. | 

Some time, likewiſe, before the DoQor's death, an adja- 
cent proprietor in Montroſe, having erected a large build- 
ing on a piece of ground which had formerly been waſte, 
that proved very prejudicial to the light, air, and proſpect of 
the Doctor's houſe, he was obliged to make conſiderable 
alterations in his houſe, and in particular to enlarge it in 


: length ; preparatory to which, he was obliged to remove the 


ofiices belonging to it, which ſtood in the way of the altera- 


tion, and to rebuild them elſewhere. Theſe repairs and im- 
; provements 
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provements were begun in the Doctor's lifetime, but not 


quite finiſhed when he died, and were attended with a con- 
ſiderable expence, a part of which was unpaid at his death. 

The Doctor, for a confiderable time before his death, had 
been in a very bad ſtate of health; on which account, in the 
vear 1749, he had made a journey to Bath with the reſpon- 
dent, where he remained ſome time for the recovery of his 
health. This was attended with a conſiderable expence. 

On the 11ith September 1751, Doctor Smith executed a 
nomination of tutors and curators for his ſon the petitioner. 
In this nomination the reſpondent is conſtituted ſole tutrix 


and curatrix in the firſt place, and, failing her, a number of 


friends and relations are named. Some time after this, viz, 
on the 15th October 1751, without the knowledge of the re- 
ſpondent, he ſent for the town-clerk of Montroſe, and direct- 
ed him to make out a deſpoſition and aſſignation of his 
whole moveable eſtate in favours of the reſpondent, in caſe 
ſhe ſhould ſurvive him; and this diſpoſition and aſſignation 
was accordingly executed by him, the ſaid town clerk and a 
ſurgeon being inſtrumentary witneſles. About a year after 
this he made a journey to Edinburgh, and died on his return 
to Montroſe, 


On the Doctor's death, the whole care of the petitioner 


| devolved on the reſpondent, The petitioner ſays, that 
her noted ceconomy in the midſt of plenty has ruined 
him in his education.” The aflertion is injurious, and 
the reſpondent is ſorry to be reduced to the neceſſity, in con- 
ſequence thereof, of ſtating the real matter of fact to your 
Lordſhips in her own vindication. 


When his father died, the petitioner was very young; as 


ſoon, however, as he was fit for ſchool he was placed uniler 
the care of an Engliſh teacher at Montroſe, and remained at 
that ſchool till he was eight or nine years old. In that eſ- 


ſential and fundamental part of education, however, he made 


little progreſs: But the reſpondent being adviſed, that a 
knowledge 


1 
knowledge of the principles of grammar might facilitate 
his progreſs in reading and writing Engliſh, at that time there 
was in the grammar ſchool at Montroſe a very able maſter, 
who has ſince publiſhed a Latin grammar; to this ſchool 
the petitioner was ſent ; but as he made but little proficiency, 
it was thought it might be attended with good effects, if in- 
ſtead of reſiding in family with his mother, he were placed 
more immediately under the eye of his maſter, by being 
lodged in family with him. He was: accordingly boarded 
in the maſter's houſe, and extraordinary board-wages paid, 
in order to procure the maſter's more particular attention. 
But this ſcheme was not attended with better ſucceſs than 
the method formeriy followed. In the mean while he had 
alſo been put under the care of maſters to teach him writing, 
arithmetick, and dancing; but in none of theſe did he 
make the ſmalleſt proficiency. 
There was at that time a ſchoolmaſter of great reputation 


at Aberdeen. The reſpondent was in hopes, that one maſter 


might effectuate what another could not; and being willing 
to give her ſon every chance in the courſe of his education, 
he was ſent there, and endeavours were uſed to inſtru him, 
not only in Latin grammar, but in different branches of litera- 
ture, he being put under the care of different profeſſors for 
that purpoſe. After two years continuance at Aberdeen, the 
ſchoolmaſter declared, that it was impoſſible to make him 
apply, and adviſed che reſpondent to take him home again, 
which was done accordingly. 

After theſe different experiments in the country, the re- 
ſpondent determined to try one other effort by bringing him 
to Edinburgh; accordingly in the year 1761, the came to 
Edinburgh along with him: Here {he made what 1nquiries 
ſhe could concerning the propereſt perions to be intruited | 
with the care of his education; and ihe was adviſed to {once 
him with one Mr MPherſon a private teacher of Latin. fter 


the petitioner had been near a year with him, Mr 2 herſon 
refuted 
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refuſed to keep him any longer, aſſigning as his reaſon the ut- 
ter impoſſibility of making him a grammarical ſcholar. The 
reſpondent, however, being ſtill determined to puſh forward 
the molt neceſſary branches of his education, and he being 


fill very defective in reading Englith, he was boarded with 


one Mr Johnſtone a remarkable teacher of Englith ; he was 
alſo again put to a writing and dancing ſchool ; ; and an at- 
rempr was made to inſtru@ him a little in mathemaricks, 
Mr Johnſton ſucceeded in teaching him to read Engliſh to- 
lerably well, but none of his other teachers were ſo ſucceſsful 
as might be wiſhed. 


The reſpondent, who now deſpaired of making her ſon in 


any degree a ſcholar, was urgent with him to fix on ſome 
reputable profeſſion; but every propoſal of this kind he 
flatly rejected; at laſt, he ſaid he would go into a writing- 
chamber for a winter, in order to qualify him for the ma- 
nagement of his own aftairs: He was then placed under the 
care of his uncle-in-law Mr James Hay writer to the ſignet, 
who was prevailed on to take him into his own houſe, both 
that he might be more immediately under his eye, and have 
an opportunity of ſeeing a little company: He was alſo put 
to the Scots law claſs, and in this way ſpent two years, tho' 
to very little purpoſe, 

Such were the repeated efforts of the reſpondent to puſh 
on the petitioner's education, tho', to her ſorrow, they have 
proved unſucceſsful; and amidſt all the complaints of the 
petitioner concerning her oeconomy and parſimony towards 
him, it muſt appear an extraordinary fact, that in the courſe 
of the winter immediately preceeding the commencement of 
this proceſs, he received no leſs than 801. Sterling, and that 
at a time when he lived and was maintained in. Mr Hay's 
houſe; yet this fact can be inſtructed by his own receipts. 

The reſpondent at laſt being plainly convinced that the 
only rational ſcheme for the petitioner was to ſettle at home, 


and attend to his own affairs, invited him to live with her 
= | at 
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at Montroſe, telling him, that every thing ſhould be in 
common between them, and that he ſhould have as much 
the command of her purſe as ſhe herſelf had; but the peti- 
tioner had now contracted a fondneſs for an Edinburgh lite, 
and being, as ſhe apprehends, very ill adviſed as to his 
claim againſt her, in ſummer 1767 brought the preſent 
action againſt her. 

The ſummons concludes for a general exhibition of 
writings, for payment of L. 2000, as the purſuer's legitim, 
of L. 150 as the value of the heirſhip-moveables, of L. 1500 
as her intromiſſions with the eſtate belonging to him, and 
of L. 200 of yearly aliment at two terms in the year. 

Various proceedings have becn held, reſpecting all the con- 
cluſions of the fummons, and ſundry. payments have been 


made by authority of the court and conſent of the reſpon- 


dent, during the dependence. of the action for the pe- 
titioner's aliment. It is unneceſſary, however, to trouble 
your Lordſhips with a detail of particulars which are not 
material in anſwering the preſent petition, to which the 
reſpondent will at preſent confine herſelf. 
And with reſpect to theſe, the reſpondent muſt obſerve, 
that the conduct of this action, on the part of the petitioner, 
has not been ſuch as a mother had reaſon to expect from 
an only ſon, in whom all her wiſhes centered, and to 
whole benefit and advantage all her care and economy was 
directed. Thus, inſtead of following the uſual method in 
requiring a condeſcendence of writs and funds, che pur- 
ſuer began with inſiſting that his mother might be judi- 
cially examined; a demand which always inlinuates dit- 
agreeable ſuſpicions of the perſon propoſed to be examined, 
and muit of courſe produce unpleatant feelings in them. Per- 
haps the petitioner, who knew that his mother was advancing 
in years, and that her memory was not ſo good as it had 
been, hoped from that circumitance, and che contuſion which 
appearance before a judge muit neceſlarily be attended with, 
| o 
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to draw ſuch an account of the matter from her in herextem- 
pore anſwers to queries put by him, as might turn to his 
own advantage more than he could do by a full condeſcendence 


made up upon deliberate recollection. If ſuch was his in- 


tention, it was ſurely moſt injurious towards the reſpon- 


dent. 


The reſpondent, however, underwent the examination 
propoſed; and from that, and other materials, the liſt of 


debts due to Doctor Smith has been made up; and the peti- 


tioner craves, that your Lordſhips would find him intitled 
to one half of theſe ſums, as his legitim. The reſpondent 


will conſider theſe ſeveral articles one by one. 


As to the firfl, viz. The bond due by Mrs Anne Mudie 
and her huſband : Ir ſeems plain that the petitioner has 
not the leaſt claim. Your Lordſhips have been already in- 
formed, that this is the third part of the liferented part of 
the price of the eſtate of Arbikie, which is only exigible at 


the firſt term after the life-rentrix's death, an event which 


hath not yet happened. The lands were the property of 
the reſpondent; and the price being the ſurrogatum of her 


property, the bond was taken payable to her only, as was 
moſt reaſonable. Indeed, had the ſubject been of another 


nature, and the money belonged cntirely to the husband, 


the taking the bond payable to her, by her husband's con- 
ſent, ave e en parc” which 
has now become Ffolſũte and irevocableby the husband's 
_ deatÞ} fo that the petitioner, even in that — could claim 


no ſhare of the ſum. 


As to the /econd article, The bond by the town of Ar- 
broath is in proceſs; it is no doubt a fimple bond paya- 
ble to Doctor Smith, his heirs, executors, and ailignees. 


How far, however, a legitim is claimable out of this arti- 


cle, your Lordihips will determine. By the contract of 
marriage, in caſe there ſhould be but one child, (the event 


which * what remained of the joint ſtock above 


30,000 


au} 


20,000 merks provided to that child, was to be at the diſ- 


ſal of the ſurvivor. Much more than 30,000 merks 15 
provided to the purſuer, who is the only child of the mar- 
riage, by the terms in which the right to the eſtate of For- 
ret are taken; conſequently, the reſpondent is well in- 
titled to diſpoſe of any funds in communion beyond that 
extent. The deceaſed Vir Smith, as has been obſerved, 
granted a general diſpoſition and aſſignation in the reſpon- 
dent's favour: This with the contract of marriage, ihe 
apprehends, gives her full right and title to the ſum in que- 
ſtion; for legitim ſurely can never be ſet in oppolition to a 
conveyance in a contract of marriage. | 

As to the bird article, conſiſting of two bonds by the 
Earl of Traquair and Mr Maxwell of Nithifdale ; theſe were 
taken payable to the reſpondent, partly becauſe the Doctor 
knew that the money was part of the reſpondent's ſeparate 
funds, and partly becauſe he knew that the fee of the lands 
of Forret were worth above 20,000 merks more than he 
was bound to ſecure to the only child of the marriage, and 
that the remainder of the joint ſtock was to be at the diſ- 
poſal of the ſurvivor; at any rate, it appears ſufficient to 
entitle the reſpondent to the full right to theſe ſums, that 
the bonds were taken payable to her by her husband's con- 
ſent, which appears both from the bonds themſelves, and 
his holograph jottings. This would Haxe implied a donation, 
had the money been his own, which, not — 
his Tifernne, became effectual, It appears by the reſpon- 
dent's declaration, that theſe ſums have been uplifted by 


ber, and the apprehends, ſhe is not accountable to her ſon 


for any part of them, 
As tothe three //! articles, your Lordſhips will be informed, 
that the bill by Mr Auchterlony, (for a, bill it was, as ap- 
pears by Doctor Smith's jottings, and it has been called ſo 
in preceeding papers), it is believed, was paid during the 
Doctor's litetime, Ihe others were not ſufficient for pay- 
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ing the expence of the Doctor's funerals, and the repairs 
| 


and additions to his houſe. Had they been {lll due, the 
reſpondent had right to them in virtue of the clauſe in the 
contract of marriage above mentioned; at the moſt, the 
purſuer could only claim a legitim to the extent of a third 
of theſe bills, as the reſpondent would be entitled to a third 
jure relictaec, and another third as the deads part, in conſe- 
quence of the general diſpoſition 124 aſſignation in her fa- 
vour. 

In fine, the petitioner, in his argument, inte over- 
looks one material fact, viz. that the reſpondent had ſepa- 
rate funds beſides thoſe conveyed in the contract of mar- 
ll Tiage ; and he proceeds upon a fundamental error with re- 
1 ſpect to the legitim, as if it could affect not only the funds 
| due to a man at his death, but even t] thoſe which he gave a- 
| Sen way in his lifetime. In hore; the x Pecieiener apprehends, 

that the clauſe in the contract of marriage, giving the ſurvi- 
—— vor a right to diſpoſe of 20,000 merks of the joint ſtock, 
| | and the tenor of the bonds, which were by her husband, 
| — during his lifetime, taken payable to her, 1s ſufficient to 
\/ anſwer all the clamour of the petitioner. 
[| At the ſame time, it may be obſerved, that if the peti- 
| tioner is intitled to a legitim, that claim is deſtructive of 
|! his claim of aliment, which is only due by a liferentrix, 
when the heir is not aliunde provided; but where he has 
| a ſeparate fund, that obligation ceaſes. Of conſequence, 
i in the event of his being found intitled to a legitim, ſhe 
|} would be intitled to demand repetition of what ihe hath al- 
li | ready paid him in name of aliment, and to be- aſloilzied ij 
|| trom any future claim of that nature. 
J. Don alions cannot pre j. age Ley“ | 
In reſpect whereef, &c. 
2. Hen. 9 up" of Mov? abe plan, 
ANDREW CROSBIE. 
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